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RESEARCH SERVICES AGREEMENT

between

ROYAL MELBOURNE INSTITUTE OF TECHNOLOGY

ABN 49 781 030 034

and

AUSTRALIAN BROADCASTING CORPORATION
ABN 52 429 278 345
File No:  9981
RESEARCH SERVICES AGREEMENT
THIS AGREEMENT is made
BETWEEN

ROYAL MELBOURNE INSTITUTE OF TECHNOLOGY ABN 49 781 030 034 of 124 La Trobe Street, Melbourne (“RMIT”)

AND

The party described in Item 1 as the ABC (“the ABC”)

RECITALS:

A. RMIT is a University which provides a wide range of courses and undertakes research.

B. ABC is a provider of broadcasting services and digital media.
C. ABC and RMIT have agreed to collaborate to undertake research and the parties have agreed that this document shall record the terms upon which the research will be undertaken.

THE PARTIES AGREE:

1. DEFINITIONS AND INTERPRETATION

Definitions
In this agreement (including the Recitals, any Schedules and Annexures) unless the context otherwise requires:

ABC Editorial Policies means the ABC Editorial Policies – Principles and Standards, provided by the ABC to RMIT from time to time.

“ABC Governing Rules” is a reference to all laws, regulations and ABC Board directions regulating or otherwise  affecting the conduct of the ABC, including the Australian Broadcasting Corporation Act 1983 and the ABC Editorial Policies, accessible at http://www.abc.net.au/corp , or as notified by the ABC from time to time.
“ABC Material” means any Intellectual Property or other material provided by the ABC to RMIT for the purposes of this agreement including, but not limited to, documents, equipment, information and data stored by any means.
“ABC Media Platforms” means All ABC broadcast, online and mobile platforms, including abc.net.au, australiaplus.com, radioaustralia.net.au, and ABC iview (ABC’s free Internet TV service), and all services communicated by third parties by current or future technology, provided they are non-revenue earning, and authorised and controlled by the ABC.
“ABC Productions” means productions and related content intended for publication, broadcast and communication across ABC Media Platforms. 

 “Annexure” means an annexure to this agreement.
“Background IP” of a party means Intellectual Property belonging to that party prior to Commencement Date or acquired or created by that party independently of this agreement and which is used in the provision of the Research Services.

“Commencement Date” means the date described in Item 2.
“Confidential Information” in respect of a party means all Information submitted or disclosed by one party to the other party at any time in connection with the subject matter of this agreement (including during negotiations, discussions and meetings) and includes without limitation:

(a) Information which at the time of disclosure by a party is identified as being confidential;

(b) Information which is by its nature confidential;

(c) Information which a party knows or ought reasonably be expected to know is confidential;

but does not include Information which:

· is in or becomes part of the public domain otherwise than as a result of a breach of the terms of this agreement or any other obligations of confidentiality owed by a party;

· prior to disclosure by a party was lawfully known to the other party and in respect of which the other party is not bound by any other obligations of confidentiality; or

· is required by law to be disclosed.
 “Event of Default” has the meaning given to it in clause 12.
“Event of Insolvency” means if any one or more of the following events occurs:

(d) a party disposes of the whole or any part of its assets, operations or business other than in the ordinary course of business;

(e) a party ceases to carry on business;
(f) a party ceases to be able to pay its debts as they become due;

(g) a party, being a company, has steps taken to appoint a liquidator, receiver, manager, controller or administrator (as those terms are defined in the Corporations Act 2001) over the party or any part of its undertaking, property or assets; or

(h) a party, being an individual, enters into a scheme of arrangement with creditors, commits an act of bankruptcy or becomes a bankrupt, or become incapable of managing the party’s own affairs.
“Expiry Date” means the date described in Item 3.
“Fees” means the fees payable to RMIT for the Research Services, the amount of which and the manner of payment of which are set out in Item 4.
“Force Majeure Event” means any event or circumstance or combination of events and circumstances which is beyond the reasonable control of the party affected thereby and which causes or results in default or delay in performance by such affected party of any of its obligations under this agreement and includes an act of God (excluding wet or inclement weather) war, hostilities, civil commotion, strikes, lockouts and other industrial disputes.
“GST” means any tax imposed under the GST Act.

“GST Act” means the A New Tax System (Goods and Services Tax) Act 1999 (Commonwealth) as amended and includes any Act of Parliament of Australia which imposes or deals with GST.
“Information” means information, inventions and ideas, which may be oral, written, recorded or stored in a machine readable form.
“Intellectual Property” means all intellectual and industrial property rights, including without limitation:

(i) patents, copyright, rights in circuit layouts, plant breeder’s rights, registered designs, trade marks and the right to have confidential information kept confidential; and

(j) all other rights resulting from intellectual activity in the industrial, scientific, literary or artistic fields.
“Item” means an item of the Schedule.
“Key Personnel” means those persons described in Item 5.
“party” means a party to this agreement.
“Project IP” means any Intellectual Property created, resulting from or arising in the course of carrying out the Research Services but excludes Background IP.

“Research Services” means the research services described in the Specifications.
“RMIT Material” means any Intellectual Property or other material provided by RMIT to the ABC for the purposes of this agreement including, but not limited to, documents, equipment, information and data stored by any means.
“Schedule” means the schedule to this agreement.
 “Specifications” means the specifications for provision of the Research Services as contained in Annexure “A”.
“Term” means the period of this agreement commencing on Commencement Date and ending on the Expiry Date.

Interpretation
In this agreement (including the Recitals and any Annexures or Schedules) unless the context otherwise requires:

(k) a reference to a document or instrument includes the document or instrument as novated, altered, supplemented or replaced from time to time;

(l) if any party to this agreement comprises two or more persons then the obligations of those persons are joint and several;

(m) a provision of this agreement which is in favour of two or more persons is for the benefit of them jointly and severally;

(n) a reference to any party includes that party’s legal representatives and if any party is a corporation a reference to that party includes its successors and assigns;

(o) words denoting the singular number include the plural and vice versa and words importing one gender include the other gender;
(p) a reference to “$” and “dollars” are to Australian currency.
2. CONDITION PRECEDENT

2.1 This agreement does not commence until the following condition precedent has been satisfied in accordance with this clause 2:

(a) RMIT has entered into a contract of employment with current ABC Fact Check editor Russell Skelton;

(the Condition Precedent). 

2.2 RMIT must, promptly after it has satisfied the Conditions Precedent, issue to ABC a notice (Notice of Satisfaction of Condition Precedent) specifying the date on which the Condition Precedent has been satisfied.

2.3 If the Condition Precedent is not satisfied or waived by agreement in writing between the parties by 14 March 2017:

(a) RMIT may terminate this agreement by giving notice (Termination Notice) to ABC effective on the date specified in the Termination Notice; and

(b) ABC is not entitled to make any claim arising out of or in connection with the failure of the Condition Precedent to be so satisfied.
3. TERM OF AGREEMENT

The Term of this agreement begins on Commencement Date and ends on Expiry Date, unless extended or terminated earlier due to default.

4. RESEARCH SERVICES
4.1 The parties will carry out their respective obligations with respect to the Research Services as set out in the Specification diligently and competently and in accordance with generally accepted professional and scientific and ethical principles and standards and, clause 12.2 of this Agreement.
4.2 Where in carrying out the Research Services, RMIT has access to ABC Material, RMIT will keep the ABC Material safe and securely stored.

4.3 Where in carrying out the Research Services, the ABC has access to RMIT Material, the ABC will keep the RMIT Material safe and securely stored.

4.4 To the extent the Research Services involve use by a party of the other party’s premises or facilities, the party using the facilities must comply with all relevant security regulations, policies, procedures and reasonable directions issued by the other party.
4.5 RMIT must ensure that, in respect of any personal information collected, stored or used in the course of providing Research services, it and its contractors do not act, or engage in any practice, that would breach an Australian Privacy Principle under the Privacy Act 1988 (Cth).  RMIT agrees to make itself and its contractors reasonably available in the event of a privacy audit or investigation of the ABC by the Privacy Commissioner. RMIT must comply with:

(a) 
such other Commonwealth, State or Territory legislation related to privacy which is relevant to the Agreement;

(b) any directions made by a Privacy Commissioner relevant to the Agreement;

(c) 
any reasonable direction relating to privacy given by the ABC.

5. FEES

5.1 The ABC must pay the Fees to RMIT on the dates and the manner specified in Item 4.

5.2 Prior to payment of the Fees (or where the Fees are payable in instalments, prior to payment of each instalment) RMIT must provide the ABC with an invoice. The invoice will clearly detail the Research Services which have been performed to date, where applicable.

5.3 The ABC must pay the Fees within thirty (30) days of the date of receipt of each invoice submitted under clause 5.2.

5.4 RMIT warrants and agrees that it is registered for GST purposes.
6. GST

6.1 For the purposes of this agreement, where the expression “GST inclusive” is used in relation to an amount payable or other consideration to be provided for a supply under this agreement, the amount or consideration will not be increased on account of any GST payable on that supply.

6.2 All Fees, unless specifically described in this agreement as “GST exclusive”, include an amount on account of GST.

6.3 Despite any other provision in this agreement, if a party (“Supplier”) makes a supply under or in connection with this agreement in respect of which GST is payable (not being a supply the consideration for which is GST inclusive for the purposes of this agreement, the consideration payable or to be provided for that supply under this agreement but for the application of this clause is increased by, and the recipient of the supply (“Recipient”) must pay to the Supplier, an amount equal to the GST payable by the Supplier on the supply (“GST Amount”). 
6.4 If a payment to a party under this agreement is a reimbursement or indemnification, calculated by reference to a loss, cost or expense incurred by that party, then the payment will be reduced by the amount of any input tax credit to which that party is entitled for that loss, cost or expense.
6.5 Tax invoice


The Recipient need not make a payment for a taxable supply made under or in connection with this agreement in respect of a taxable supply until the Supplier has given the Recipient a tax invoice for the supply to which the payment relates.
7. BACKGROUND IP

7.1 The parties agree that all all Intellectual Property in each party’s Background IP will remain the property of that party.

7.2 Each party grants to the other party a non-exclusive, worldwide, royalty-free licence to use its Background IP for the purposes of carrying out and only to the extent necessary to carry out the Research Services. The licences granted under this clause 7.2 do not include the ability for either party to sub-licence except as otherwise contemplated in this Agreement. 
7.3 To the extent that any RMIT Background IP is required by ABC for use of the Project IP, RMIT will provide ABC a licence of RMIT Background IP for that purpose.
8. PROJECT IP

8.1 Project IP shall be owned RMIT.

8.2 RMIT grants to the ABC a perpetual, non-exclusive, royalty-free non-transferable licence to use Project IP in ABC Productions on ABC Media Platforms and for internal purposes.
9. ABC PRODUCTIONS INTELLECTUAL PROPERTY
9.1 Intellectual Property in ABC Productions shall be owned by the ABC.

10. KEY PERSONNEL
10.1 RMIT must:

(a) ensure that the Key Personnel perform the Research Services in accordance with this agreement;

(b) notify the ABC immediately where Key Personnel are unable to perform the Research Services and, if asked by the ABC, and where reasonably possible provide replacement personnel reasonably acceptable to the ABC.
10.2 
Without limiting clause 10.1, RMIT acknowledges and agrees that the selection and appointment of any replacement Key Personnel (including without limitation, Russell Skelton) is subject to consultation with and the written approval of the ABC which will not be unreasonably withheld.
11. CONFIDENTIAL INFORMATION

11.1 A party must not, without the prior written consent of the other party, disclose any Confidential Information of the other party.  Without limiting this obligation, a party must not:

(a) use or permit any person to use the other party’s Confidential Information for any purpose other than the performance of this agreement; or
(b) make or assist any person to make any unauthorised use of the other party’s Confidential Information.

11.2 A party may disclose the other party’s Confidential Information to its advisers in relation to its rights under this agreement or to its employees and sub-contractors on a need to know basis, solely to assist in the performance of obligations under this agreement and on the condition that such persons do not disclose the Confidential Information to any other person.

11.3 The obligations of confidentiality under this agreement shall survive expiration or earlier termination of this agreement.

12. PUBLICATION AND EDITORIAL CONTROL
12.1 Each party will have the right to publish and disclose information relating to or arising out of the Research Services for non-commercial/non-revenue earning purposes, subject to attribution of the contribution of the other party to the Research Services where reasonably possible, and where attribution is provided by the ABC, subject to and in accordance with the ABC Governing Rules.
12.2 RMIT acknowledges and agrees that:

(a) RMIT will comply with the ABC Editorial Policies in conduct of the Research Services;

(b) the ABC is obliged to comply with the ABC Governing Rules at all times;

(c) the ABC has the right to final editorial control over ABC Productions, including the use of any trademark or logo of RMIT in order to comply with the ABC Governing Rules, and over the use of all data, information and analyses derived from the Research Services;

(d) RMIT must co-operate with and provide to the ABC such information and assistance as may be reasonably necessary in order for the ABC to investigate and respond to any complaints received by the ABC in accordance with its Complaints Handling Procedures set out in the ABc Editorial Policies;

(e) RMIT must not make any statement which has the effect of or implies that the ABC certifies or endorses any product, service or activity of any person, including RMIT or any related body corporate of RMIT except with the prior approval of writing of ABC;

(f) RMIT must not make any use of any ABC name, trade mark or logo (including for any promotional purpose) without the prior written consent of the  ABC
(g) ABC must not make any use of any RMIT name, trade mark or logo (including for any promotional purpose) without the prior written consent of RMIT;
(h) the scheduling of any communication to the public of any ABC Production is at the ABC’s absolute discretion, and the ABC has no obligation to communicate to the public any ABC Production or any part of the results of the Research Services; and

13. COMMERCIALISATION

13.1 Any commercial/revenue earning use of Project IP and ABC Productions will be subject to further agreement in writing between the parties including good faith negotiations between the parties as to the manner of distribution of revenue from such commercial/revenue earning use taking into account the proportion of contribution and the relative amounts of RMIT Material and ABC Material included in the content proposed to be commercialised.
14. EVENTS OF DEFAULT

14.1 An Event of Default occurs if one or more of the following events occurs in respect of a party (“defaulting party”):
(a)  the defaulting party is in breach of the performance or observance of any obligation on its part contained in this agreement and if such default can be remedied, is not remedied within fourteen (14) days of written notification from the other party that it requires that default to be remedied;

(b) an Event of Insolvency occurs in respect of the defaulting party.

14.2 If an Event of Default occurs in respect of a defaulting party, then the other party may in its discretion terminate this agreement by written notification to the defaulting party.

15. INDEMNITIES AND ACKNOWLEDGEMENT

15.1 The indemnity in clause 15.2 is given by each party to the other of them.

15.2 A party (“the indemnifying party”) indemnifies and will keep indemnified the other party (“the indemnified party”) and its officers, employees, agents, sub-contractors and consultants from and against all actions, claims, proceedings or demands (including those brought by third parties) which may be brought against it or them, whether on their own or jointly with the indemnifying party in respect of any loss, death, injury, illness, damages, costs or expenses (but excluding consequential financial loss) where caused by any unlawful or negligent act of the indemnifying party, its officers, employees, agents, sub-contractors or consultants arising from the indemnifying party’s exercise of its rights or obligations under this agreement.

15.3 The indemnity in clause 15.2 is a continuing obligation separate and independent from the indemnifying party’s other obligations and will survive expiration or earlier termination of this agreement.

16. FORCE MAJEURE

16.1 If a party becomes aware of any matter likely to constitute a Force Majeure Event affecting its obligations under this agreement, it must within 5 business days of the occurrence of the Force Majeure Event give to the other party a notice containing full particulars, including the likely effect of the Force Majeure Event on the relevant obligations (“suspension notice”).

16.2 Where a party has provided a suspension notice, the non-financial obligations of that party under this agreement shall be suspended, to the extent they are affected by the Force Majeure Event, until the cessation of the Force Majeure Event provided however that the maximum periods of suspension of obligations under this clause shall be 3 months per event from the date of occurrence of the relevant Force Majeure Event.

17. INSURANCES

17.1 The parties must each effect and maintain at all times during the Term insurances as set out in Item 6.
17.2 A party must provide the other party with evidence of such insurances upon request.

18. DISPUTE RESOLUTION

18.1 If a dispute arises in respect of any aspect of this agreement, the parties must attempt to resolve that dispute in good faith and no party shall be entitled to exercise any of its rights under this agreement or at law unless:

(a) that party has served a notice on the other party requesting resolution of the dispute, and

(b) the dispute has not been resolved within fourteen (14) days of the date of service of the notice.
18.2 Nothing in this clause 18 will affect a party’s right to seek urgent interlocutory relief in relation to this agreement.

19. MISCELLANEOUS

Variation and Waiver
A provision of or a right created by this agreement cannot be waived except in writing signed by the party granting the waiver.  No variation to or amendment of this agreement can be made without the consent in writing of all of the parties.

Approvals and Consents
Where any provision of this agreement provides for a party to provide its consent or approval then such party may conditionally or unconditionally in its absolute discretion give or withhold such consent or approval unless this agreement expressly provides otherwise.

Entire Agreement
This agreement contains all of the terms, conditions, representations and warranties in connection with the agreement reached between the parties with respect to the subject matter of this agreement.
Relationship of Parties
Nothing in this agreement creates a partnership or joint venture between the parties, and no party can bind of pledge the credit of the other party.

Governing Law and Jurisdiction
This agreement is governed by and construed in all respects in accordance with the laws of the State of Victoria, Australia and the parties hereby submit to the non-exclusive jurisdiction of the courts of the State of Victoria.

Costs
The parties agree to bear their own costs (including legal costs) in respect of this agreement.

Assignment and Subcontracting
A party must not novate or assign this agreement or any of its obligations under this agreement without the prior written consent of the other party.  RMIT may sub-contract all or any of its obligations under this agreement subject to the ABC’s prior written approval only which will not be unreasonably withheld.
Counterparts
This agreement can be executed in a number of counterparts and the counterparts taken together will be deemed to constitute the one and the same document.

20. NOTICES

20.1 Any notice, demand, consent, approval or other communication (“a Communication”) in connection with this agreement by a party may (without limitation to any other valid form of execution) be signed by an authorised officer of that party.

20.2 In addition to any method of service provided for by statute, a Communication in connection with this agreement is taken to have been given to or made on the party to whom it is addressed if:

(a) sent by facsimile addressed as set out in Item 7;

(b) left for the addressee, or sent by mail to the addressee at:

(i) any address of that person set out in this agreement; or

(ii) the registered office of any corporate addressee.

20.3 A Communication in connection with this agreement will be deemed to have been received by the person:

(a) if left or delivered personally, on the same day;

(b) if sent by post to an address in Australia, on the second business day after the date of posting;

(c) if sent by post to an address outside Australia, on the fourth business day after the date of posting;

(d) in the case of a facsimile, on receipt of the facsimile in legible form.

20.4 Unless the parties otherwise agree in writing a Communication in connection with the agreement may not be sent by electronic mail (“email”).

EXECUTED as an agreement.

	SIGNED for and on behalf of ROYAL MELBOURNE INSTITUTE OF TECHNOLOGY ABN 49 781 030 034 by a duly authorised officer

in the presence of:


Dated: 
20   .
	)

)

))
	.....................................................

Signature

.....................................................

Name & Title

.....................................................

Witness Signature

.....................................................

.....................................................

.....................................................

Name & Address of Witness


	EXECUTED by AUSTRALIAN BROADCASTING CORPORATION

ABN 52 429 278 345
Signature of director
	)

)

)
	Signature of director /  secretary

	Name of director
	
	Name of director / secretary

	Signature of witness
	
	Signature of witness

	Dated:
20   .
	
	


SCHEDULE

	Item 1
:
	ABC
	AUSTRALIAN BROADCASTING CORPORATION ABN 52 429 278 345of [address]

	Item 2 :
	Commencement Date (clause 1.1)
	Execution of this agreement or execution of the employment agreement described in clause 2.1(a) or the date on which the Condition Precedent in clause 2.1(a) is waived, whichever is later.

	Item 3
:
	Expiry Date (clause 1.1)
	3 years from Commencement Date

	Item 4
:
	Fees: $495,000 (GST inclusive) payable as follows:
	$165,000 payable on Commencement Date  $165,000 on commencement of year 2 

$165,000 on commencement of Year 3.


	Item 5 :
	Key Personnel (RMIT)
	Russell Skelton  

	Item 6 :
	Insurances (clause 17)
	Public Liability
$30 million
Professional Indemnity
$10 million

	Item 7 :
	Notices (clause 20.2)
(a)
RMIT
Facsimile No:
Addressed to the attention of:

(b)
ABC
Facsimile No:
Addressed to the attention of:

	
(03) 9925 0946
Professor Calum Drummond 
Deputy Vice-Chancellor Research and Innovation and Vice-President
(02) 8333 2414
ABC Legal Services 
GPO Box 9994

Sydney 2001


ANNEXURE “A”
Specifications

Fact Check is a collaborative project of the ABC and RMIT University.  It is a nonpartisan, non-profit collaboration that aims to reduce the level of deception and confusion around the public policy issues and debates.  Fact Check scrutinizes the factual accuracy of claims made by influential figures, including politicians, lobby groups and organisations made in TV ads, debates, speeches, interviews and news releases.  It does not fact check the media.  Fact Check determinations are published on ABC and RMIT platforms including online, TV, radio and social media.  The partnership aspires to apply the best practices of both journalism and academic scholarship to further public knowledge and understanding.  Fact Check was first established in 2015 by the ABC. RMIT will develop new and novel ways of assessing information and report back to the ABC on this research so that Fact Check evolves with current development and is informed by the latest research practices in the discipline.
General Fact Checking Guidelines. 

The Fact Check managing editor will convene a daily conference of research staff to:  

1. Identify and review checkable statements from all sources. It should also identify fact files and social media slates for publication.  

2. The conference will regularly plan for fact checks or fact files of major events (Elections, referendums, significant anniversaries, debates in parliament, ANZAC Day, Melbourne Cup etc.,) 

3. RMIT Managing editor will supply an appointed ABC senior online editor a list of fact checks and fact files being researched.    

Guidelines for checking a claim once it is identified.

1. Decide on the precise claim. Download audio/text/ and carefully examine. Must be checkable and clearly defined. Identify exactly what statement or part of it is being checked? 

2. Researcher must contact the person who made the claim, identify themselves as an ABC RMIT researcher, inform them of the claim being examined and ask for the data relied on to make it. 

3. Researcher will then read into the issue, identify and consult the relevant experts and the data. 

4. Researcher (ABC/RMIT) prepares a brief to be circulated and discussed.  Managing editor reviews the draft for balance and appropriate methodology.  

5. The fact check is written up by the researcher in ABC style complete with links and supporting material.

6. ABC online fact check editor and ABC design editor are briefed and begin work on graphics and presentation.  They will complete the task within the time allocated to them by the ABC. (We could nominate 3 days here if that is what is required) 

7. Managing editor approves.

8. Subbed by RMIT sub editor. 

9. Goes to the RMIT appointed Chief Fact checker for final approval.

10. Once approved, the ABC online fact check editor, ABC design editor, RMIT managing editor and the RMIT researcher will decide on final publication details and formats.   

11. The senior ABC online editor with the designated authority to sign off on fact checks approves publication.  

12. RMIT managing editor liaises with relevant ABC EPs and program managers on publication.
13. ABC will refer Fact checks, where appropriate, to ABC Legal Services for legal advice prior to publication.
14. Publication of fact checks will be done in a timely manner so they remain relevant and contribute to the public debate.   

_______________________________________________
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Legal Services

GPO Box 2476, Melbourne, VIC 3000

Ph: 9925 3180

Fax: 9925 3047
S:\LEGAL\Agreements\2017agrees\ABC Research Services Collaboration - Fact Check 070217.doc
18-Jul-18

